INTRODUCTION
San Francisco recently became the first community in the country to require advertisements for sugar-sweetened beverages to include a health warning. The warning, which must cover at least 20 percent of the advertising space, reads: "WARNING: Drinking beverages with added sugar(s) contributes to obesity, diabetes and tooth decay. This is a message from the City and County of San Francisco." 1 Separately, state legislatures in California and New York are currently considering laws that would require similar warnings to be placed on all bottles and cans of sugar-sweetened beverages. 2 The American Beverage Association has already challenged San Francisco's law in federal court, claiming that it "violates private speakers' constitutional right to decide for themselves what to say, and what not to say." 3 Undoubtedly, if a state law requiring warnings on cans and bottles is passed into law, such a law will be challenged on First Amendment grounds as well.
The two sides of this legal dispute could not be further apart. Advocates supporting the warnings claim that they will convey important health-related information to the public and raise no substantial First Amendment concerns. By contrast, opponents argue that the warnings are subject to "strict scrutiny"-the highest level of This Article identifies and analyzes unsettled areas in compelled commercial speech doctrine, especially those critical to identifying the appropriate level of scrutiny to be applied to mandated warnings and disclosures. Looking back to the original purpose of the commercial speech doctrine, this article suggests that communities should have considerable flexibility to mandate warnings geared towards protecting the public's health. Mandated warnings may not always be the most effective policy option, but as a matter of First Amendment doctrine, communities should be given broad leeway to decide whether and how to use warnings in order to better inform the public about potential dangers.
Part I provides the factual and legal background necessary to explore this issue. After briefly discussing the use of mandated warnings and disclosures as public health tools, it reviews the Zauderer test, which is the prevailing standard for analyzing compelled commercial speech under the First Amendment. It then reviews the 2012 D.C. Circuit Court of Appeals opinion striking down graphic health warnings for cigarette packs and advertisements, which exemplifies the courts' increasingly aggressive review of compelled commercial speech requirements. Part II identifies some of the core doctrinal questions in need of clarification. It also considers how these questions might best be resolved, keeping in mind the government's interest in promoting and protecting public health. Finally, Part III concludes the Article by returning to a brief discussion of the San Francisco warnings for sugar-sweetened beverage advertisements.
I. BACKGROUND OF THE COMPELLED COMMERCIAL SPEECH DOCTRINE

A. Compelled Speech as a Public Health Tool
"Compelled commercial speech" refers to requirements for commercial entities to include government-mandated messaging in their advertising, on their products, or elsewhere. 9 As a public health tool, compelled speech has a mixed record at best. The current warning labels on cigarettes, for example, are widely understood to be ineffective because their size and placement makes them "inadequate to attract attention," and their content is not "persuasive[] and memorable." 10 To the contrary, the warning requirement has arguably harmed public health by insulating tobacco companies from litigation.
11 Similarly, there is little evidence that the current warning labels on alcohol have any significant impact on consumer decisionmaking. 12 The evidence regarding the effectiveness of calorie disclosureswhich will soon be coming to chain restaurants nationwide-is also equivocal. 13 Both experimental and observational studies suggest that calorie-posting requirements may be ineffective or may have at modest impact at best.
14 New York City, for instance, has required calorie postings since 2008. Yet a study tracking the behavior of adolescents before and after the law went into effect concluded that they "did not respond in any measurable way to the presence of 11. See Cipollone v. Liggett Group, Inc., 505 U.S. 504, 524-25 (1992) (ruling that "failure to warn" tort claims were preempted by the federal cigarette labeling requirement).
12. 4-7 (2006) (summarizing that although warnings may have led to "greater awareness of the messages they contained," studies of their impact have been nearly unanimous in their conclusion that the "impacts on drinking behaviour are either nonexistent or minimal").
13. Marion Nestle, Health Care Reform in Action-Calorie Labeling Goes National, 362 NEW ENG. J. MED. 2343, 2344 (2010) (suggesting that while there is "potential value is posting calorie counts," the evidence to date is "not easily interpreted").
14. Jacqueline I. 15 Some experts have argued that calorie labeling will pressure restaurants to reformulate their foods, which could produce public health gains, but the evidence underlying this assertion is inconclusive thus far. 16 The upshot of such evidence is not that all warnings are ineffective; for instance, there is compelling evidence that sufficiently large graphic warnings on cigarette packs can meaningfully promote smoking cessation. 17 Rather, the point is that the provision of information should not be assumed to have a direct and straightforward effect on consumer behavior. Among other complicating factors, individuals with low literacy levels may not understand the information presented, 18 advertising and other forms of promotion (e.g., price discounts) may counteract the impact of mandated disclosures, 19 and warnings may trigger psychological defense mechanisms that produce the opposite of the intended result. 20 Changing behavior is an exceedingly difficult endeavor, and "[i]t turns out that the simple act of conveying information to an individual seldom suffices to change that individual's behavior." 21 Moreover, almost by definition, mandated disclosures put the onus for behavioral change on the individual receiving the message, 15 ignoring the population-level social, economic, cultural, and environmental forces that may influence or promote unhealthy behaviors. 22 Public health advocates should therefore promote the use of mandated disclosures only as part of a package of policy measures that takes these contextual factors into account.
Accordingly, as matter of good public health practice, warning requirements should not be assumed to promote public health: rigorous research, testing, and evaluation is required. Whether laws mandating warnings should be subjected to rigorous scrutiny as a matter of First Amendment doctrine, however, is a separate question.
B. The First Amendment Standard: Zauderer
The foundational Supreme Court case on compelled commercial disclosures is Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio. 23 In this 1985 opinion upholding a required disclosure on attorney advertisements, the Court clearly distinguished compelled commercial speech from compelled non-commercial speech. 24 Although the Court had stated in the non-commercial context that that "the right of freedom of thought protected by the First Amendment . . . includes both the right to speak freely and the right to refrain from speaking at all,"
25 Zauderer clarified that this maxim is inapplicable in the context of commercial advertisements. 26 22. As noted above, however, disclosure requirements may also pressure companies to change their conduct in order to avoid embarrassment. Starbucks, for example, introduced its low-calorie "Vivanno" line of products shortly after New York City's calorie labeling law went into effect, presumably in response to the disclosure requirement. Samantha K. The relaxed standard called for in Zauderer is generally viewed as being akin to a rational basis standard.
28 So long as the government can establish that the proposed disclaimer or warning is "factual and uncontroversial"-an issue discussed later-a relaxed standard of review applies. For instance, in upholding New York City's calorie labeling requirement, the Second Circuit found that the "calorie disclosure rules were clearly reasonably related to [the regulation's] goal of reducing obesity." 29 Without reviewing the scientific literature on the effectiveness of calorie labeling, the court found it sufficient that (1) obesity is significant public health concern, driven in large part by out-of-home consumption; and (2) providing calorie information in restaurants might help to better inform consumer decision-making. This conclusion accurately reflects the general principle that under rational basis review, government actions "may be based on rational speculation unsupported by evidence or empirical data," and the party challenging the requirement must "negate every conceivable basis that might support it." Numerous law review articles have summarized the facts of the case and both praised and criticized the decision. 34 For the purposes of this article, this decision is important because it (1) exemplifies the trends of courts applying heightened scrutiny to laws involving compelled commercial speech, in contrast to the more cursory review outlined in Zauderer; and (2) http://openscholarship.wustl.edu/law_journal_law_policy/vol50/iss1/3 some of the important unsettled doctrinal questions relating to compelled commercial speech.
Applicability of Zauderer
The court began by acknowledging that "factual and uncontroversial" required disclosures are subject to the Zauderer standard, which is "akin to rational basis review." 35 But it then concluded that Zauderer was not the appropriate standard to apply the cigarette graphic warning labels for two reasons.
First, it suggested that the Zauderer standard was limited to cases where the "government affirmatively demonstrates that an advertisement threatens to deceive consumers."
36 Despite a long history of misleading (and false) tobacco advertisements, the court concluded that because the 2009 Tobacco Control Act now prohibits unverified health claims and the use of misleading terms in tobacco advertisements, the government could no longer demonstrate that future tobacco advertisements were likely to deceive consumers. 37 As discussed further below, this portion of the D.C. Circuit's opinion was later overruled by an en banc panel in American Meat Institute v. USDA.
38
Second, the D.C. Circuit questioned whether the graphic warnings were the type of "purely factual and uncontroversial" disclosure to which the Zauderer standard applies. 39 41. New York City recently began requiring an image of a salt shaker to be placed next to menu items with high sodium content. The National Restaurant Association has threatened a lawsuit to challenge the rule, which applies to chain restaurants. This may provide the courts with another opportunity to consider the constitutional status of mandated images (in this case, acknowledging that none of the images were "patently false," wrote that the images were "not 'purely' factual because . . . they are primarily intended to evoke an emotional response."
42 Judge Janice Rogers Brown, writing for the majority, concluded: "These inflammatory images . . . cannot rationally be viewed as pure attempts to convey information to consumers. They are unabashed attempts to evoke emotion (and perhaps embarrassment) and browbeat consumers into quitting." 43 In short, Judge Rogers Brown equated "factual and uncontroversial" communications with "pure attempts to convey information." But what are "pure attempts to convey information"? The phrase presumably refers to one (or both) of the following distinctions: (1) text-only, factual disclosures are "pure", while pictorial images are, at least potentially, "inflammatory" and therefore non-factual; and/or (2) the straightforward, nonjudgmental conveyance of factual information is "pure," while efforts to influence consumer behavior are not. Thus, the opinion suggests that the D.C. Circuit would require the government to limit compelled disclosures to "just the facts," presented in black and white, if Zauderer is to apply.
Standard of Review if Zauderer is Inapplicable
A subsidiary question raised by R.J. Reynolds is what the appropriate standard of review should be if a court concludes that a required warning or disclaimer is not "factual and uncontroversial" as required by Zauderer. Previously, courts had found most warnings to either satisfy Zauderer or fail under any conceivable standard; therefore this question was also without a clear answer.
The plaintiff tobacco companies asserted that if Zauderer did not apply, strict scrutiny was the appropriate backup standard. In contrast, the government argued that if the court found Zauderer to be inapplicable, the warnings would alternatively survive scrutiny a simple illustration, rather than graphic images 45 This test consists of four prongs:
1. To qualify for First Amendment protection, the commercial speech must concern lawful activity and not be misleading.
2. The government's asserted interest in restricting the speech must be substantial.
3. The restriction must directly advance the government's asserted interest.
4. The restriction must not be more extensive than necessary to serve the asserted government interest.
46
These requirements were designed to test restrictions on commercial speech, and it should be readily apparent that these four prongs are not easily applicable to mandated disclosures. As there is no speech being restricted in this type of case, the first prong appears to be inapplicable, and the D.C. Circuit did not even mention it. Likewise, it is hard to apply the fourth prong to a compelled disclosure. What would it mean for a warning to be "more extensive than necessary"? ones, how is a court supposed to determine what is "too much" warning?
Since there is no clear way in which the Central Hudson test can be applied to compelled speech cases, the courts are left with a freefloating, standardless means/ends test. In R.J. Reynolds, the court concluded that the FDA had failed prong two of Central Hudson because it had not provided a "shred of evidence . . . showing that the graphic warnings will 'directly advance' its interest in reducing the number of Americans who smoke." 48 This conclusion was belied by the evidence presented in the case and has been appropriately criticized elsewhere. 49 Indeed, the conclusion is quite ironic (or troubling, from a public health perspective), because graphic health warnings for tobacco are one of the few types of required warnings for which there is a well-developed body of supportive evidence. For purposes of this article, though, it is sufficient to note that application of this modified Central Hudson test allowed the Court of Appeals to engage in essentially unrestrained second-guessing of the FDA's scientific conclusions.
50
The FDA did not appeal the R.J. Reynolds decision to the Supreme Court, instead electing to develop new warning labels that would be more likely to survive legal review. 51 It has now been more and that judicial review of this sort is "an invitation to a return to the Lochner era").
51. Letter from Hon. Eric H. Holder, Jr., Attorney General, to Hon. John Boehner, Speaker of the U.S. House of Representatives (Mar. 15, 2013), http://www.mainjustice.com/ files/2013/03/Ltr-to-Speaker-re-Reynolds-v-FDA.pdf (stating that the FDA had decided not to appeal the decision because it can "address issues identified by the court of appeals" in a new rulemaking process, and it would have another opportunity to seek Supreme Court review if revised graphic warnings were later struck down). This decision was perhaps "a strategic step to avoid a Supreme Court that has aggressively protected corporate speech. 
II. OPEN QUESTIONS IN COMPELLED COMMERCIAL SPEECH DOCTRINE
This part introduces four critical doctrinal questions relating to compelled commercial speech that remain unresolved or unaddressed following the R.J. Reynolds decision and other recent federal court opinions. As government policymakers and public health advocates consider what innovative policies could help protect and promote the public's health, there is a critical need for additional legal and interdisciplinary scholarship that could explore the potential implications of resolving these doctrinal disputes in different ways. This section is intended to lay the groundwork for such future research by identifying some of the critical open questions and suggesting how, in my view, they could best be resolved in a manner that is consistent with both the Supreme Court's doctrinal foundations and the interests of public health.
A. What Is "Factual and Uncontroversial"?
What types of warnings/disclaimers are "factual and uncontroversial" such that they are reviewed under Zauderer's relaxed standard? This is perhaps the most critical question under the Zauderer test. Although courts seem flummoxed by this question, in my view the answer is-or at least should be-rather straightforward: the "factual and uncontroversial" limitation is best read as a check to ensure that any mandated statement is factually accurate (or factually uncontroversial).
This understanding follows from the historical and doctrinal underpinnings of Zauderer and the commercial speech doctrine as a whole. The commercial speech doctrine dates back only to the mid-1970s; before that time the Supreme Court did not consider commercial speech to be protected by the First Amendment at all.
52
In Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council Inc. (Virginia Pharmacy), the Supreme Court changed course and decided that the First Amendment's protections extended to commercial speech. 53 The reasoning focused squarely on the protection of consumer interests: commercial speech was deserving of constitutional protection because of its ability to communicate useful information to consumers and to help them make more informed choices. 54 As Justice Stewart wrote in concurrence, "the one facet of commercial price and product advertising that warrants First Amendment protection . . . [is] its contribution to the flow of accurate and reliable information relevant to public and private decisionmaking."
55
Zauderer based its reasoning on Virginia Pharmacy's logic. Because commercial speech is constitutionally protected only to the extent it conveys "accurate and reliable" information to consumers, the Zauderer Court reasoned that an advertiser's "constitutionally protected interest in not providing any particular factual information in his advertising is minimal." 56 A disclaimer that helps inform consumers or counter potentially misleading advertising may impose some burdens on the advertiser, but it furthers the goals of the commercial speech doctrine. Such disclaimers however, must be factually accurate (and non-misleading) in order to serve a valid governmental purpose. 57 57. While there is no agreed-upon meaning of the term "factually accurate," it may be instructive to note that the Affordable Care Act defined "medically accurate" to mean "verified or supported by the weight of research conducted in compliance with accepted scientific methods and (A) published in peer-reviewed journals, where applicable; or (B) comprising information that leading professional organizations and agencies with relevant expertise in the http://openscholarship.wustl.edu/law_journal_law_policy/vol50/iss1/3 "factual and uncontroversial" limitation is thus focused only on whether the disclaimer provides factual information that will help to inform consumers.
What Is "Factual"?
R.J. Reynolds read the requirement that mandated disclosures be "factual" narrowly, suggesting that images are inherently less factual than text-only disclosures and that disclosures that "persuade" are less factual that those that merely "inform." In my view, both of these distinctions are neither doctrinally nor logically sustainable. That an image provokes emotion or is compelling to viewers does not render it non-factual. As the Supreme Court explained in Zauderer (in a separate section of the opinion), "The use of illustrations or pictures . . . serves important communicative functions: it attracts the attention of the audience . . . and it may also serve to impart information directly."
58 Again focusing on the underlying purpose of the commercial speech doctrine, it is clear that pictures can be an extremely effective method of communicating accurate information, particularly to low-literacy and non-English-speaking audiences. responses.
60 "Emotional" (or "persuasive") is not the opposite of "factual."
61
It is also important to point out that the D.C. Circuit's opinion would make it exceedingly difficult for the government to mandate effective warnings or disclaimers.
62 Text-only warnings simply do not stand a chance when pitted against sophisticated companies' use of advertising techniques that rely on non-informational, image-driven, emotional appeals. 63 This dynamic likely explains the ineffectiveness of the cigarette and alcohol warnings discussed in Part I. In order to effectively break through the clutter of the extensive advertising to which consumers are exposed on a daily basis, pictorial images may be required in some circumstances. 64 Likewise, nothing in Zauderer suggests that warnings cannot be designed to influence consumer behavior-or that such warnings fail the "factual" requirement. There may be cases where simply informing a consumer is sufficient-and Zauderer was likely one of them. In Zauderer, the government required attorneys to inform potential clients of the costs they might incur if they hired an attorney on a contingency-fee basis. 65 Once fully informed of those costs, whether a prospective client chose to respond to an attorney's 60. See Rebecca Tushnet, More than a Feeling: Emotion and the First Amendment, 127 HARV. L. REV. 2392, 2407 (2014) ("Under the majority's reasoning [in R.J. Reynolds], the government is apparently not allowed to mandate a warning that works through an emotional mechanism. One immediate problem with that conclusion is that 'purely' factual words also work that way.").
61. See Cortez, supra note 51, at 1486 ("Just because the images may be discomforting or even disturbing to look at does not make them factually inaccurate."); Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 569 (6th Cir. 2012) ("Facts can disconcert, displease, provoke and emotional response, spark controversy, and even overwhelm reason, but that does not magically turn such facts into opinions.").
62. Cortez, supra note 51, at 1499 (suggesting that First Amendment doctrine should facilitate the use of "disclosure methods that actually work-meaning they are actually seen and digested rather than ignored").
63. Berman, supra note 53, at 535; Goodman, supra note 9, at 567 ("An understanding of factual that insists on single provable assertions and that is hostile to the use of complex emotional-cognitive pathways will leave little room for more effective forms of communication.").
64. This is why at least sixty countries around the world now required graphic cigarette warning labels that cover at least 50 percent of the package's front and back. CANADIAN CANCER SOC'Y, CIGARETTE PACKAGE HEALTH WARNINGS 8-9 (4th ed. 2014). solicitation was of no concern to the government; rather, the government's interest was fully satisfied when the relevant facts were disclosed. But when the governmental interest involved is public health (and what is being mandated is a warning, rather than a disclosure), the government most clearly does have a stake in how a consumer responds to the warning. The D.C. Circuit in R.J. Reynolds appears to take the position that the government's interest is satisfied so long as consumers are informed of the dangers of smoking; whether or not they choose to smoke given those dangers is none of the government's business. In this respect, the D.C. Circuit adopted quite a radical position. If addressing the leading cause of preventable death is not the government's business, it is not clear what would be. Why else would the government inform a consumer of the risks? As a matter of policy or ideology, one can reasonably take the position that the government should not use warnings to influence consumer behavior. But as a matter of First Amendment doctrine there is no such limitation, and the D.C. Circuit provided no case law demonstrating otherwise.
Though the First Amendment does not prohibit the government from seeking to influence consumer behavior, Zauderer's "factual" requirement does limit how the government can use required disclosures to do so. For example, a warning that states "WARNING: The Tobacco Industry is Not Your Friend" expresses an opinion, not an empirically verifiable fact, and should not be examined under Zauderer, but instead under a more stringent standard. 66 Likewise, it is possible that some images (for example, an image of a smoker being shamed by his friends) may be best characterized as expressions of opinion rather than of fact. But the use of warnings, whether textual or pictorial, to influence consumer behavior does not, in and of itself, render them nonfactual. As Ellen Goodman writes, "the government often seeks simultaneously to inform and to influence consumer purchases by mandating product disclosures"
66. This mock "warning" was used as part of the State of California's public education campaign. As the Ninth Circuit found, the government can express such an opinion when it is acting as the speaker. R. As explained above, "factual and uncontroversial" is best understood as a single requirement addressing the accuracy of the disclosure at issue. 68 In recent cases, however, industry plaintiffs have tried to elevate "uncontroversial" to a separate and distinct requirement with a very different meaning.
For instance, in an ongoing case, Grocery Manufacturers Association v. Sorrell, food manufacturers and retailers are challenging a Vermont law that requires food sold in the state to disclose whether it was produced in part through genetic engineering. 69 Although the required disclosure is unquestionably factual, the plaintiffs argue that it is nonetheless "controversial" because it "requires manufacturers to convey an opinion with which they disagree . . . namely, that consumers should assign significance to the fact that a product contains an ingredient derived from a genetically engineered plant." 70 In other words, the disclosure is "controversial" and reflects an "opinion" because the manufacturers disagree about the need for a required disclosure. Of course, if this were the standard, every warning or disclosure that a manufacturer did not want to convey would be "controversial. 68. Moreover, the Sixth Circuit suggested in Discount Tobacco that "uncontroversial" should not even be seen as a required attribute under Zauderer. In its view, the term "merely describes the disclosure the Court faced in that specific instance." For Zauderer's rational basis rule to apply, the Sixth Circuit said that disclosures must only be "factual" or "accurate." Disc. Cir. 2014 ). The court struck down a required disclosure that would have made pregnancy services centers disclose whether or not they "provide or provide referrals for abortion." Id. at 242. The court stated that the disclosure "requires centers to mention succinctly rejected this argument, writing, "[a] factual disclosure does not reflect an opinion merely because it compels a speaker to convey information contrary to its interests." 72 It is unlikely that courts would accept the strong form of the argument put forth by the plaintiffs in Grocery Manufacturers Association, which would render essentially all warnings and disclosures "controversial." But courts might be more easily persuaded by a variant of this argument-that warnings implying the existence of dangers that have not been conclusively proven are "controversial."
CTIA-Wireless v. San Francisco, which addressed compelled disclosures relating to radio-frequency emission from cell phones, is an interesting example. 73 In that case, San Francisco required pointof-sale warnings at cell phone retail outlets that read:
Cell phones emit radio-frequency energy. Studies continue to assess the potential health effects of mobile phone use. If you wish to reduce your exposure, the City of San Francisco recommends that you:
 Keep distance between your phone and body  Use a headset, speakerphone, or text instead  Ask for a free factsheet with more tips. 74 The City noted that every statement in the required warning was entirely factual: cell phones indisputably do emit radiation, and controversial services that some pregnancy services centers, such as Plaintiffs in this case, oppose," and was therefore "controversial." Id. at 245 n.6. In the commercial speech context, it cannot be correct that a factual disclosure is "controversial" simply because the speaker would rather not be associated with it. It is not clear, however, that Evergreen should have been analyzed as a case involving commercial speech. Required disclosures for pregnancy services centers and/or abortion providers raise challenging First Amendment issues that are beyond the scope of this paper. Such cases also raise other constitutional issues, such as placing an undue burden on obtaining abortion services, that may impact the appropriate level of scrutiny. See Nadia N. Sawicki studies are continuing to assess the related health effects. In its view, even if the science is unsettled, the precautionary principle justified the regulation; radio-frequency emissions might cause harm, and "better safe than sorry" was an appropriate warning message to communicate to the public. 75 The Ninth Circuit, in an unpublished opinion, found that the City's warnings implicitly suggested that cell phone use is dangerous. 76 Because " [t] here is a debate in the scientific community about the health effects of cell phones," this was an expression of the City's "opinion," rather than an expression of fact. 77 It is unclear whether the Ninth Circuit viewed the warning as being "non-factual," "controversial," or both. But in any event, the decision is troubling from a public health perspective. 78 Opponents of mandated warnings will nearly always be able to point to some scientific studies questioning the government's position. Heated dispute over scientific truths is inherent in the nature of scientific inquiry, and, as the current "debate" over global warming demonstrates, there will always be critics and dissenters from the scientific consensus. 79 But it cannot be the case that "the requirement that automobile manufacturers . . . affix a label to the fuel compartments of vehicles capable of operating on alternative fuels" is subjected to a higher level of scrutiny "because of public controversies about climate change." 80 Such a rule would force legislatures to wait for the chimera of "scientific certainty" before taking any action to disclose proven or potential risks, essentially rendering them powerless. Instead, warnings should be invalidated only if the government lacks a factual basis for the required statements.
B. What Is a Sufficient Government Interest Under Zauderer?
A second unsettled issue is what government interests are sufficient to trigger the Zauderer test, as opposed to a more heightened standard of review. R.J. Reynolds suggested that Zauderer could only be invoked when the government was seeking to counter deception in the marketplace (which was the factual context presented in Zauderer). This part of R.J. Reynolds was expressly overruled by an en banc panel of the D.C. Circuit in American Meat Institute v. USDA, which upheld a requirement for country-of-origin labeling for meat. 81 The D.C. Circuit held that "enabling customers to make informed choices based on characteristics of the products they wished to purchase" was an adequate governmental interest, even in the absence of consumer deception.
82
American Meat Institute's conclusion is, in my view, correct.
83
Even though every Supreme Court case to apply Zauderer has done so in the context of preventing consumer deception, 84 the Court has also suggested that compelled disclosures are preferable to restrictions on speech-even when consumer deception is not involved. In the Central Hudson case, for example, the Court struck down advertising restrictions that were intended to further the government's interest in energy conservation by limiting advertising for electricity. 85 The Court's holding centered on its conclusion that the restrictions were more burdensome than necessary because the government could alternatively "require that the advertisements include information about the relative efficiency and expense of the offered service." 86 In other words, the Central Hudson framework relies heavily on the supposition that "more speech" (i.e., required disclosures) is preferable to restrictions on speech, whether or not the governmental interest at stake involves countering consumer deception.
87
In ruling that Zauderer is not limited to cases of combating deception, the D.C. Circuit followed the First and Second Circuits' lead. 88 Though not addressing the issue quite as directly, decisions in the Third and Seventh Circuits appear to go the other way. 89 Most circuits, however, have not addressed this issue. Thus, although the trend appears to be towards a broader application of the Zauderer rule, the question is by no means settled.
Assuming that Zauderer applies beyond cases of consumer deception, however, there is a subsidiary question of what type of interest the government must assert. Must it be a "substantial" 
interest?
90 Is any legitimate interest sufficient, as would be the case if Zauderer were truly equivalent to rational basis review? Because the Supreme Court's compelled commercial speech cases have all involved consumer deception, the nature of the government interest required outside of this context remains unclear.
In International Diary Foods Association v. Amestoy, the Second Circuit struck down Vermont's labeling requirement for dairy products produced using recombinant Bovine Somatotropin (rBST or rbST), ruling that "consumer curiosity alone is not a strong enough state interest" to trigger Zauderer review. 91 It wrote:
Although the Court is sympathetic to the Vermont consumers who wish to know which products may derive from rBSTtreated herds, their desire is insufficient to permit the State of Vermont to compel the dairy manufacturers to speak against their will. Were consumer interest alone sufficient, there is no end to the information that states could require manufacturers to disclose about their production methods. For instance, with respect to cattle, consumers might reasonably evince an interest in knowing which grains herds were fed, with which medicines they were treated, or the age at which they were slaughtered. Absent, however, some indication that this information bears on a reasonable concern for human health or safety or some other sufficiently substantial governmental concern, the manufacturers cannot be compelled to disclose it.
92
Though it did not use the term, Vermont had justified its law with respect to the "precautionary principle,"-the concern that rBST "may have long-term health effects that have not been sufficiently studied. determined that the precautionary principle was not a "sufficiently substantial governmental concern." The Second Circuit's rejection of the precautionary principle as a substantial governmental interest is troubling for three reasons. 94 First, from a public health perspective, communities should be permitted to decide that they want to take proactive steps to avoid or mitigate potential harms, even if those harms are still speculative.
95
By the time potential harms (cancer, for example) materialize, they may well be impossible to undo. Although a disclosure requirement may cause economic harm in some cases, communities should be given leeway to balance those economic impacts against potential health concerns. Second, the unclear distinction between "satisfying consumer curiosity" and more "substantial" government interests potentially puts courts in the role of a scientific review committee, second-guessing legislative decisions by analyzing whether or not the science has accumulated to some unspecified level that justifies action. Judges-who are not trained to be sophisticated reviewers of scientific literature-are not well suited to this type of role. Third, so long as the mandated disclosure is factual and not misleading, it is hard to square the Second Circuit's conclusion with the original purpose of the commercial speech doctrine. As noted above, that doctrine focuses on the interests of consumers in receiving information that might help to inform their decisions. The Amestoy decision exemplifies the problematic trend of courts shifting their focus away from the public's interest in obtaining information and instead validating the "implausible claim of conscience" by manufacturers "compel[led] . . . to speak against their will." 96 94. The doctrinal basis underpinning this rule is unclear. Presumably it reflects an implicit assumption that the government must have a "substantial" government interest underlying the required disclosure in order for Zauderer to apply.
95. Robert Post, Compelled Commercial Speech, 117 W. VA. L. REV. 867, 895 (2015) ("If the citizens of Vermont distrust FDA conclusions that rBST is safe, and if they are willing to pay more for the identification of milk products made from rBST-treated cows than it costs to produce that identification, why should the Constitution prohibit Vermont from recognizing and responding to that distrust, especially because analogous suspicions of medical omniscience have in the past sometimes proved correct?"). The upcoming Second Circuit appeal from Grocery Manufacturers Association v. Sorrell (the genetic engineering disclosure case) will give the Second Circuit an opportunity to reconsider Amestoy and clarify the current state of law. 97 The district court in Grocery Manufacturers suggested that so long as there is "scientific debate" about the health effects of genetic engineering, the state's interest in requiring a disclosure is supported by more than the "mere appeasement of consumer curiosity" and Zauderer applies. 98 Although this effectively distinguishes Amestoy, in which the state essentially conceded that it did not yet have evidence of negative health effects from rBST, this rule would still limit the government's use of the precautionary principle as a basis for policymaking. Instead, the Second Circuit should rule that Zauderer requires only a rational basis (not a "substantial interest") for the government to require a factual disclosure. 99 
C. What Happens if Zauderer Does Not Apply?
A third major unanswered question is what the appropriate standard of review should be if a court determines that Zauderer does not apply. To date, most courts have turned to one of two options in this situation: (1) strict scrutiny, the highest standard of review; 100 or (2) the Central Hudson test, a form of intermediate scrutiny. 101 In my view, the appropriate standard depends on why Zauderer was found to be inapplicable-but courts to date have not focused on this distinction.
Strict scrutiny is appropriate only if the nature of the warning effectively transforms the issue from one involving commercial speech to one involving ideological or political speech, thereby triggering a higher standard of review. Even corporate actors engaged in commerce have a protected right not to "propound political messages with which they disagree." 102 This was the lesson of the Supreme Court's decision in Pacific Gas & Electric Company v. Public Utilities Commission of California, which overturned a California utility regulation requiring a power company to print political messages from a ratepayers' advocacy organization in its newsletter. 103 This was not a warning or disclaimer requirement to which the commercial speech doctrine should apply; it was a requirement for a utility to distribute political messages with which it disagreed. As Justice Marshall explained in concurrence, the state can "restrict or mandate [commercial] speech in order to prevent deception or otherwise protect the public's health and welfare," but it cannot compel one party to transmit a political message on behalf of another. 104 What might be deemed "political," however, should not be overstated. Contrary to the D.C. Circuit's recent conclusion in National Association of Manufacturers v. Securities and Exchange Commission, whether or not a product is "fairly traded" or whether or not a diamond is "conflict free" is not, in my view, an "ideological" or "political" statement, so long as those terms are adequately defined. 105 That a company may vigorously disagree with how its product is characterized does not transform the issue into an ideological debate.
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Subject to the narrow exception noted above, strict scrutiny is not the appropriate standard, because of the basic principle that commercial speech is entitled to First Amendment protection "less extensive than that afforded noncommercial speech."
107 And even within the world of commercial speech, mandated disclosures "trench much more narrowly on an advertiser's interests than do flat prohibitions on speech," 108 and are therefore appropriately subjected to a lesser standard of review. Applying strict scrutiny to compelled video games be labeled with a sticker reading "18") and Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950 (9th Cir. 2009) (voiding a law that required "violent" video games to be labeled with an "18" sticker). Both of these cases are distinguishable for two reasons. First, they involve labeling on video games, a protected form of First Amendment communication (analogous to a book), which arguably requires a higher level of scrutiny. Secondly, both "sexually explicit" and "violent" were not clearly defined terms; the definitions in both cases referred to "community standards," making it impossible for companies to determine with any certainty when the labels were required. It should also be noted that National Association of Manufacturers is an odd case in which to apply Zauderer, as the "conflict free" disclosure was required to appear on securities disclosure reports, not on product advertising or product labeling. Thus, one could argue that the case is about securities regulation, not "commercial speech" per se. See Post, supra note 95, at 872 (" [T] he disclosures at issue in NAM do not concern 'speech proposing a commercial transaction'; they do not even concern advertisements."); Nat'l Ass'n of Mfrs., 2015 WL 5089667, at *8 (Srinivasen, J., dissenting) ("Issuers of securities must make all sorts of disclosures about their products for the benefit of the investing public. No one thinks that garden-variety disclosure obligations of that ilk raise a significant First Amendment problem.").
106. National Association of Manufacturers has been appealed to the D.C. Circuit. On appeal, the D.C. Circuit should look to the Supreme Court's decision in Milavetz, Gallop & Milavetz, P.A. v . United States, 559 U.S. 229 (2010). In Milavetz, the Court upheld a requirement that certain companies state in their advertisement that they are "debt relief agencies." Id. Even though that term does not have any inherent meaning, and the company in question objected to being characterized as a "debt relief agency," the Court rejected the company's argument that the law violated Zauderer. Id. The same is true is National Association of Manufacturers; so long as the term in question is well-defined and provides useful information to consumers, companies have no constitutional right to wordsmith the government's required disclosures. Nat'l Ass'n of Mfrs. v What standard should apply, however, is a more difficult question. As discussed in Part I.C, the Central Hudson standard-which applies to restrictions on commercial speech-can be applied to disclosure requirements only if twisted nearly beyond recognition. And as I have written elsewhere, even when applied as intended to restrictions on commercial speech, the Central Hudson test is internally inconsistent and requires courts to weigh incommensurable values (e.g., public health vs. consumer autonomy). 110 If courts continue to narrow the definition of "factual and uncontroversial" and limit the governmental interests to which Zauderer applies, then it seems than the courts will also need to develop a new, intermediate standard of review that can replace Central Hudson as a backup standard of review.
Such a backup standard may not be necessary, however. So long as a required disclosure is factually accurate and the government can identify a legitimate governmental interest, Zauderer should apply. If the required disclosure is factually false or misleading, or if the government cannot identify any legitimate governmental interest motivating the requirement, then the law should fail not only Zauderer, but also any other possible standard of review. Further, as discussed above, if a required warning is ideological or political in nature (or the warning/disclosure is being applied to speech that is not commercial advertising), strict scrutiny should apply. It is only because the courts have read the "factual and uncontroversial" and 109. See Thompson v. W. States Med. Ctr., 535 U.S. 357, 376 (2002) (suggesting that instead of restricting advertising for compounded drugs, the government's interest "could be satisfied by the far less restrictive alternative of requiring each compounded drug to be labeled with a warning that the drug had not undergone FDA testing and that its risks were unknown"); see also Rostron, supra note 34, at 572 (" [T] he Supreme Court has repeatedly urged governments to consider mandating disclosures as a less burdensome alternative to regulating what advertisers can say.").
110. Berman, supra note 53, at 508-09; cf. Rostron, supra note 34, at 531 (suggesting that the Supreme Court's commercial speech doctrine is at odds with itself because of attempts to accommodate both "a pragmatic inclination to defer to reasonable legislative judgments," and "an anti-paternalistic impulse that condemns governments for acting on fears that truthful information will encourage people to make bad choices").
governmental interest requirements too narrowly that the question of a backup standard has become important.
D. Does Identifying a Disclosure Requirement as "Government Speech" Matter?
One final open question is whether unambiguously identifying a disclosure as "governmental speech" leads to an even more relaxed standard of review than Zauderer, as some have proposed. The Supreme Court stated in Johanns v. Livestock Marketing Association that "the Government's own speech . . . is exempt from First Amendment scrutiny."
111 Although that case involved a compelled subsidy of government speech, not a required warning or disclosure, Stephen Sugarman has argued that the same principle should apply in the latter context. He writes:
[If] what is being compelled is the carrying of government speech (and that should be made quite clear in the actual message if need be) . . . this sort of regulatory restriction does not involve the First Amendment at all so long as it does not preclude the product sellers from also conveying their message. 112 In his view, as long as cigarette warnings clearly state "Surgeon General's Warning" or "FDA Warning," they should be insulated from First Amendment review, because it is clear that the message being conveyed is the government's, and not the manufacturer's or retailer's.
At first blush, it may seem unreasonable to suggest that disclosures can be shielded from legal challenge simply by ensuring that the government is identified as the speaker. However, the logic underlying this argument is that as long as it is clear that the government is the speaker, the commercial actor is not being forced to speak against its will (because it is not the speaker at all). Just as the government could tax private businesses and use the proceeds to express its own views, compelled disclosures are another (and perhaps more direct) way of requiring private parties to fund the distribution of the government's message. 113 And because the messages are clearly identified as government speech, if the public objects to a disclosure requirement it can seek redress through the political process.
Despite the Supreme Court's broad language, use of the government speech doctrine is not completely unrestrained. As discussed above, the government cannot commandeer private property to express a political or ideological message, and the message must be germane to the product at issue. Furthermore, even though the government is not forcing the private entity to "speak" a message, it is requiring it to carry the government's message (presumably against its will). This imposes a real burden on the private entity that, in essence, has no way to refuse to carry the government's message short of going out of business. Thus, there must be a limit to the amount of space the government can claim on a company's product or advertising in order to covey its message. 114 Sugarman would use the Fifth Amendment's Takings Clause as the doctrinal hook for imposing that limit.
115 I would instead suggest that Central Hudson (or some similar intermediate standard or review) is appropriate to analyze the degree to which a compelled speech requirement limits a private entity's ability to communicate its own message. But such a review would consider only the amount of space being taken up by the government's message; it would not be a forum for second-guessing the content of the governmental message. A benefit of applying Central Hudson in this context is its sensitivity to the strength of the governmental interest at stake. Thus, very large mandated warnings on cigarette packages may be justified given the scope of the public health issue involved; for more minor public health concerns, such intrusive warnings may not be acceptable. The courts have rarely analyzed compelled commercial disclosures through a "government speech" frame, largely because governmental defendants have not asked them to do so.
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Governments should reconsider their unwillingness to pursue this line of argument. Approaching this cases from a "government speech" perspective could relieve the courts of the obligation to parse which messages are "factual and uncontroversial," thereby providing a pathway around some of the knotty questions outlined above.
In one of the few cases to directly discuss this issue, a district court judge in California recently upheld the City of Berkeley's required point-of-sale disclosures relating to cell phone radiofrequency.
117 (Berkeley's required disclosures were similar to, but somewhat distinct, from San Francisco's.
118 ) The judge in that case wrote that "there is a persuasive argument that, where . . . the compelled disclosure is that of clearly identified government speech, and not that of the private speaker, a standard even less exacting than that established in Zauderer should apply." 119 In such a case, the court concluded, "the Zauderer factual-and-uncontroversial requirement is not needed to minimize the intrusion upon the plaintiff's first amendment interest," and some version of rational 118. Berkeley's disclosure can either be provided to each customer who purchases a cell phone or posted at the point-of-sale. It reads in relevant part:
The City of Berkeley requires that you be provided the following notice:
To assure safety, the Federal Government requires that cell phones meet radio frequency (RF) exposure guidelines. If you carry or use your phone in a pants or shirt pocket or tucked into a bra when the phone is ON and connected to a wireless network, you may exceed the federal guidelines for exposure to RF radiation. This potential risk is greater for children. Refer to the instructions in your phone or user manual for information about how to use your phone safely.
Id. at *1 (quoting Berkeley, Cal. Mun. Code § 9.96.030 (2015)).
119. Id. at *14.
basis review should apply instead. 120 Notably, the judge in that case (Judge Edward Chen) is the same district court judge assigned to review San Francisco's sugar-sweetened beverage warnings.
III. LOOKING FORWARD: AMERICAN BEVERAGE ASSOCIATION V. SAN FRANCISCO
The San Francisco sugar-sweetened beverage warnings lawsuit raises all four of the unsettled doctrinal issues discussed above:
 Are the warnings "factual and uncontroversial"?
Building on previous attempts to turn "factual" and "uncontroversial" into two separate requirements, the plaintiffs argue that these warnings are neither. Analogizing to CTIA, they assert that even if the warnings are technically factual (which they do not concede), they are misleading, and therefore "non-factual," because they "convey . . . the misleading and controversial view that [sugar-sweetened beverages] are hazardous in any quantity and more hazardous to health than any other food or beverage about which the City requires no warning." 121 Secondly, they argue that the warnings are "controversial" because they reflect only San Francisco's "opinion" that sugar-sweetened beverages "have little or no value" and cannot be part of a healthy lifestyle.  What happens if Zauderer does not apply? The plaintiffs assert that "at least heightened scrutiny" should apply in this case because the warnings are not "factual and uncontroversial" and do not counter consumer deception. 124 They strongly suggest that strict scrutiny is the appropriate standard, but argue in the alternative that the warnings would also fail Central Hudson review. The city has not yet responded to this legal argument, will presumably argue that even if Zauderer is inapplicable, strict scrutiny is not the proper standard.
 Are the warnings "government speech"? The warnings clearly state: "This is a message from the City and County of San Francisco." Inclusion of that language suggests that San Francisco may be preparing to argue that the warnings constitute "government speech" and even Zauderer's relatively lenient review is not necessary.
In some respects, it seems that the American Beverage Association is fighting an uphill battle. The warnings involved do not involve images or graphics, and the textual warning is difficult to distinguish from longstanding cigarette warnings such as "SURGEON GENERAL'S WARNING: Smoking Causes Lung Cancer, Heart Disease, Emphysema, and May Complicate Pregnancy." Even though other products also cause these diseases and a few contrarian scientists might dispute the warning's accuracy, the tobacco industry has never claimed that this warning is non-factual or controversial. Indeed, in R.J. Reynolds, the industry challenged only the mandated images, not the textual warnings. 125 The fact that the American Beverage Association is willing to mount this challenge illustrates the degree to which courts have increasingly become open to challenges that might have seemed unimaginable in years past.
At the same time however, San Francisco must consider whether this is the case in which it wants the courts to answer the doctrinal questions outlined above. Presumably in order to avoid raising Dormant Commerce Clause or federal preemption concerns, the warning requirement does not apply to advertisements in "any newspaper, magazine, periodical, advertisement circular or other publication, or on television, the internet or other electronic media."
126 Nor does it apply to the beverages themselves or to branded vehicles such as delivery trucks. For the most part, it will apply only to billboards and to advertisements in retail stores. Pointing out that a statute is not fully comprehensive is not grounds to invalidate it; a city should be permitted to act incrementally or incompletely, particularly when trying not to overstep the limits of its authority. Moreover, a city should not be faulted for acting modestly in order to stay within the limits of its constitutional authority. Nonetheless, one could question the likely effectiveness of the required warning, given that advertising resources can easily be channeled from billboards to other forms of advertising. Thus, if the court finds Zauderer to be inapplicable, it may well question whether the ordinance furthers the city's interests to the "substantial degree" required by the Central Hudson test.
Moreover, the "findings and purpose" section of San Francisco's ordinance details voluminous evidence of the harms caused by sugarsweetened beverages, but it does not cite any evidence demonstrating the likely effectiveness of the proposed warning labels in reducing consumption (or even with respect to the intermediate goal of better informing consumer choice).
127 Again, as a legal matter, such evidence should not be a prerequisite to action. Cities must have the flexibility to try creative and promising approaches that have not yet been tested, particularly as part of a multi-faceted approach to a complex problem. But the city might well prefer to litigate these issues in another test case in which is does have such evidence. As discussed in Part I, one should not assume that mandated warnings will necessarily have a positive public health impact. The city is no doubt aware that "bad facts make bad law." Some legal experts have warned of a "collision course between public health and the First Amendment," driven in part by conflicting interpretations of the compelled speech doctrine. 128 Although R.J. Reynolds and other troubling recent cases hint as such a pending collision, a train wreck is not inevitable. The compelled speech doctrine can serve the interests of public health, particularly if courts look back to the Supreme Court's original vision of the commercial speech doctrine in cases such as Virginia Pharmacy and Zauderer. As explained by the Supreme Court in those cases, compelled disclosures furthered the First Amendment interest in informing consumers, which was the primarily purpose of the doctrine. Accordingly, compelled speech was seen as a preferred form of governmental intervention, in contrast to restrictions on commercial speech. Although some recent lower court cases have strayed from this approach, the lack of recent Supreme Court precedent on point means that many lower courts retain broad flexibility in this area. The doctrine is still being developed.
At the same time, however, public health advocates and government officials must be thoughtful and selective in using mandated disclosures as a tool. Disclosures and warnings have a mixed record in terms of effectiveness, and pushing too hard for warnings of questionable efficacy could undermine the standing of public health advocates with both the courts and the public.
128. Bonnie, supra note 96, at 600.
